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P was married to | in 2002 and 2003, but she
originally filed her tax returns for those years using
the status of married filing separately, and she paid
her separate liabilities. P and | divorced in 2004,
and P was ordered pursuant to a divorce decree to file
anmended tax returns for those years with | using the
status of married filing jointly. The divorce decree
provided that P and | would each be liable for half of
their 2003 Federal incone tax, but it was silent as to
the 2002 tax liability. The anended joint tax returns
for 2002 and 2003 showed a bal ance of tax due that was
attributable solely to I’s incone. P requested
equitable relief fromthe IRS under I.R C. sec. 6015(f)
for both the 2002 and 2003 tax liabilities, but the IRS
denied P s request.

Held: P is entitled to equitable relief under
| . R C. sec. 6015(f) with respect to half of the 2002
and 2003 liabilities.
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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GQUSTAFSQON, Judge: This case arises frompetitioner Linda A
Bruen’s request for “innocent spouse” relief fromjoint liability
under section 6015(f)! for the foll owi ng anounts of Federal

income tax reported on joint returns for 2002 and 2003:

Tax Year Liability
2002 $19, 734
2003 41, 762

The I nternal Revenue Service (IRS) denied Ms. Bruen' s request for
relief, for the principal reason that (it concluded) she had
“knowl edge or reason to know that her former husband, M chael F
Bruen, would not pay the joint Federal inconme tax liabilities for
2002 and 2003. In response, Ms. Bruen tinely filed a petition
with the Court. The issue for decision is whether Ms. Bruen is
entitled to equitable relief under section 6015(f). W find that
Ms. Bruen did not have “know edge or reason to know’ that M.

Bruen would fail to pay his half of the 2002 and 2003 t ax

1Unl ess otherwi se indicated, all citations of sections refer
to the Internal Revenue Code of 1986 (26 U.S.C. ), as anmended, and
all citations of Rules refer to the Tax Court Rules of Practice
and Procedure.
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l[tabilities. W therefore find that Ms. Bruen is entitled to
relief under section 6015(f) with respect to that portion of the
lTabilities.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts filed June 22, 2009, and the attached
exhibits are incorporated herein by this reference. Trial of
this case was held in Boston, Massachusetts, on June 22, 2009.
Ms. Bruen and M. Bruen testified. Respondent called no
W tnesses. At the time the petition was filed, M. Bruen resided
in Massachusetts. M. Bruen intervened in this action pursuant
to Rule 325(b). At the tinme M. Bruen filed his notice of
intervention, he resided in Massachusetts.

The Bruen Fam ly and Their Fi nances

Ms. Bruen and M. Bruen married in 1973 and |ived together
in their house in Readi ng, Massachusetts. They have two
daughters, one born in 1984 and the other born in 1988.

Ms. Bruen is a high school graduate. For the first 11 years
of her marriage, she worked as an accounting clerk and trust
bookkeeper for various law firms. After having two children, Ms.
Bruen becane a honemaker. During 2002 and 2003 Ms. Bruen
invested in the stock market and operated a craft business from

her hone.
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M. Bruen is a college graduate. During nost of the
marriage, M. Bruen worked for various telecommunications
conpani es, including Avaya, Inc. However, M. Bruen was
unenpl oyed in 2002. 1In 2002 M. Bruen's incone arose, in |arge
part, from (i) unenploynent insurance, (ii) distributions from
his individual retirenent account (IRA),2? and (iii) paynents from
the Avaya, Inc. Pension Plan for Sal aried Enpl oyees (pension
plan). In 2003 M. Bruen ran his own conmunication systens
installation business, and his inconme arose, in large part, from
(1) profit fromthat business, (ii) distributions fromhis |IRA,
and (ii) paynents fromhis pension plan. M. Bruen al so worked
part tinme as a soccer referee in 2002 and 2003.

The Bruens’ Expenditures

Ms. Bruen and M. Bruen had a joint checking account at
Readi ng Cooperative Bank. During their marriage and the pendency
of their divorce, the Bruens both deposited sone of their inconme

into this account, which Ms. Bruen used to pay the househol d

2During the tax years at issue, M. Bruen had a so-called
traditional | RA under section 408(a). |In general, contributions
to a traditional |IRA are deductible when nade, but distributions
fromit are subject to tax. See sec. 408; O zechowski V.
Comm ssi oner, 69 T.C. 750, 755 (1978), affd. 592 F.2d 677 (2d
Cr. 1979). In addition, so-called early distributions froma
traditional |IRA which are nmade before the date on which the
t axpayer reaches the age of 59-1/2, are generally subject to a
10- percent additional tax under section 72(t). The Bruens’ joint
Forms 1040, U.S. Individual Income Tax Return, for 2002 and 2003
properly reflect that the distributions fromM. Bruen's
traditional IRA not only were taxable but also were subject to
the 10-percent additional tax under section 72(t).
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bills. During 2002 and 2003, the Bruens’ ol der daughter was
attending college. The Bruens had saved for their daughters’
col | ege expenses by setting up a Uniform Trust for M nors Account
(UTMA) for each daughter under Ms. Bruen’s nanme. During 2002 and
2003, the UTMA for the Bruens’ ol der daughter held nore than

$80, 000. However, M. Bruen refused to pay her daughter’s
tuition and expenses with funds fromthe UTMA because she
believed M. Bruen had sufficient funds in his personal accounts
“whi ch shoul d’ ve covered it.” M. Bruen ultimately paid those
expenses with distributions fromhis IRA and a | oan from SLM
Corporation, which is commonly known as Sallie Mae. The only

ot her maj or expenditures by either of the Bruens during the
pendency of their divorce were the purchases of two new vehi cl es.
Ms. Bruen sold her Volvo for $10,000 and purchased a 2003

Mer cedes-Benz sport utility vehicle for $43,273 in June 2003.

M. Bruen traded in his Toyota Canry for $5,500 and purchased a
2004 Honda Pilot for $32,451 in 2003.

The Bruens’ Separate Forns 1040

Before the tax years at issue, Ms. Bruen had been the
principal tax return preparer for the famly, and each year she
prepared and filed a Form 1040, U.S. Individual |Inconme Tax
Return, for both herself and M. Bruen using the status of

married filing jointly. M. Bruen paid the bal ance of tax due
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that was shown on those Fornms 1040 with funds fromthe joint
checki ng account.

However, in April 2003 Ms. Bruen ended her practice of
filing a joint Form 1040 with her husband and instead filed a
2002 Form 1040 using the status of married filing separately. On
t hat Form 1040 she reported adjusted gross incone of $2,904 and
no bal ance due. On April 15, 2003, the date on which a 2002 Form
1040 was due from both of the Bruens, Ms. Bruen notified M.
Bruen that--contrary to her prior practice--she was not preparing
or signing a joint Form 1040 with him

In 2004 Ms. Bruen likewi se filed a Form 1040 for 2003 using
the status of married filing separately. On that separate return
she reported adjusted gross incone of $51,775 and a bal ance due
of $5,858. M. Bruen paid the bal ance due that was shown on that
For m 1040.

On Cctober 22, 2003, M. Bruen filed his own Form 1040 for
2002 using the status of married filing separately. On his 2002
return he reported adjusted gross incone of $103,359 and a
bal ance due of $23,648. On March 3, 2005, M. Bruen filed a Form
1040 for 2003 again using the status of married filing
separately. On his 2003 return he reported adjusted gross incone
of $131, 095 and a bal ance due of $23,066. M. Bruen never paid

t he bal ance due that was shown on either of those returns.



The Bruens' Divorce

The Bruens’ marriage began to deteriorate in 1999 and 2000,
and Ms. Bruen eventually filed for divorce in the Probate and
Fam |y Court of Massachusetts on Septenber 23, 2003. The
di vorce, which was finalized in February 2004, was contentious
and extrenmely difficult for the Bruens. However, the famly
court declined to remove M. Bruen fromthe famly honme on the
date of the divorce. Instead, the Bruens continued to live in
t he sane house until Novenber 18, 2004, when the famly court
i ssued a restraining order against M. Bruen and he was ordered
to | eave.

Ms. Bruen and M. Bruen each alleged (on their Fornms 8857,
Request for Innocent Spouse Relief, and 12510, Questionnaire for
Requesting Spouse, and ot herw se) donestic abuse by the other
spouse, but neither of these allegations was corroborated with
ot her evidence. Mbreover, in spite of these allegations, the
famly court allowed Ms. Bruen and M. Bruen to live in the sane
house with their children for 9 nonths after their divorce. W
do not find that any abuse has been substanti at ed.

March 2005 Fanmily Court Judgnent

On March 22, 2005, the famly court entered an Anmended
Judgnent Following Divorce Nisi in the Bruens' divorce case,
whi ch purported to resolve “all other issues outstanding” with

respect to their divorce. The judgnment granted Ms. Bruen
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physi cal custody of the younger daughter® and granted M. Bruen
visitation rights. M. Bruen was ordered to add M. Bruen's nane
to the UTMAs for the benefit of their daughters, so that both of
their signatures were required to withdraw funds fromthose
accounts. In addition, the judgnent ordered the Bruens to use
the UTMAs “solely for the children’s education, their education
costs, and their roomand board costs while at college.”

The judgnent al so divided the Bruens’ assets, taking into
consideration their debts and other liabilities, including
Federal inconme tax liabilities. Wth sonme exceptions,* the
marital assets were divided between the Bruens as follows: 52.5
percent of the marital assets were awarded to Ms. Bruen, and 47.5
percent were awarded to M. Bruen. M. Bruen was al so given the
option to buy out M. Bruen's 47.5 percent interest in the famly

home, which she exercised in 2005. In that year she paid

3On the date that the judgnent was entered, the younger
daughter was 16 years old (i.e., a mnor). The ol der daughter
was 20 years old (i.e., she had reached the age of majority), and
there was therefore no need for the famly court to rule on
custody as to her.

“The March 2005 judgnment provided: “Except for the Avaya
Pension Plan, the parties [sic] assets wll be divided as
follows: 52.5%to * * * [Ms. Bruen], and 47.5%to * * *

[M. Bruen].” A prior judgnent of the famly court ordered the
Bruens to split M. Bruen's paynents from his pension plan 50-50.
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M. Bruen a net ampbunt of $374,416.25 for his interest in the
house® and to settle their other obligations under the judgnent.?®

As is stated above, M. and Ms. Bruen had each already filed
separate returns. However, the March 2005 judgnent ordered
Ms. Bruen and M. Bruen to prepare and file anmended Federal and
State tax returns for 2002 and 2003 using the status of married
filing jointly. The judgnment also ordered that Ms. Bruen and M.
Bruen would be “equally liable for th[e] 2003 tax liability,
interest, and penalties, for the reason that the parties are now
di vorced and nmuch of the incone they have received and |ived on
has not been subject to withholding taxes.” However, the

j udgnment nmade no explicit provision as to the 2002 tax liability.

Ms. Bruen paid M. Bruen $328,225 of the $374, 416.25 to buy
out his interest in the house. The judgnent provided that “[t]he
parties have stipulated that the current value of the real estate
at * * * Reading, Massachusetts is Seven Hundred Si xty Thousand
($760,000) Dollars and that there is an outstandi ng nortgage of
approxi mately Sixty N ne Thousand ($69, 000) Dollars.” Using
t hese stipul ated nunbers, the Bruens’ famly honme had a net val ue
of $691, 000, and M. Bruen's 47.5-percent share of that net val ue
was $328, 225.

6The judgnent required Ms. Bruen to pay M. Bruen a total of
$62,127.25 fromher three RAs and her individually held stocks.
On the other hand, the judgnent required M. Bruen to pay to M.
Bruen a total of $15,936, which consisted of $6,704 to conpensate
her for attorney’s fees in the divorce case, plus $9,232 that was
due under a contenpt order the famly court had previously
entered on April 23, 2004. The 2005 net paynent did not account
for continuing paynents fromM. Bruen to Ms. Bruen under the
pensi on plan, or for alinony and child support.



Joint Forns 1040

The Bruens enpl oyed Theresa Sabelli, a certified public
accountant wwth Sabelli & Co., P.C., to prepare their joint Forns
1040 and Forns 1040X, Amended U.S. Individual |ncome Tax Return,
for 2002 and 2003 in accordance with the famly court’s March
2005 judgnent. On April 12, 2006, Ms. Bruen signed those joint
Forms 1040 and 1040X. On both of the Fornms 1040X, Ms. Bruen
wrote “under protest pursuant to Amended Judgenent [sic]
followng Divorce N si” above her signature. M. Bruen's
statenent that the Forns 1040X were signed “under protest” was
meant to register her disagreenent with being forced to pay any
of the joint tax liabilities, not to nullify her signature or
di savow an intention to file a joint return. On April 13, 2006,
M. Bruen signed the joint Fornms 1040 and 1040X. On April 25,
2006, the IRS received the Fornms 1040 and 1040X. The Forns 1040
and 1040X showed bal ances due of $18,342 for 2002 and $19, 428 for
2003. These bal ances due resulted entirely fromthe inclusion of
M. Bruen’s inconme. The IRS assessed the 2002 tax liability on
Cct ober 2, 2006, and the 2003 tax liability on August 14, 2006.

Presumably, the famly court ordered the joint filings in
order to reduce the Bruens’ aggregate tax liability and maxi m ze
t he noney available to both spouses. The joint filing did have
that effect: The originally reported separate tax liabilities

for 2002 and 2003 had total ed $69, 378 (before paynents), but the
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joint tax liabilities totaled only $61, 496 (before paynents), for
a savi ngs of $7, 882.

M. Bruen's Request for | nnocent Spouse Relief

On March 17, 2006, M. Bruen filed a Form 8857 to request
separation of liabilities and equitable relief with respect to
his joint Federal inconme tax liabilities for 2002 and 2003. In
his request, M. Bruen cited the famly court’s March 2005
j udgment - -whi ch ordered the Bruens to file joint Fornms 1040 and
split the 2003 tax liability 50-50--and he stated that Ms. Bruen
was failing to conply with that judgnent. The IRS denied his
claimfor relief. M. Bruen did not appeal this determ nation,
and his request is not at issue in this case.

Ms. Bruen’'s Request for | nnocent Spouse Relief

On March 13, 2007, Ms. Bruen filed a Form 8857 to request
equitable relief with respect to her joint Federal incone tax
liabilities for 2002 and 2003. After receiving information from
both M. Bruen and Ms. Bruen, an IRS financial specialist
rendered a prelimnary determnation to deny her request for
i nnocent spouse relief but stated that the IRS woul d reconsi der
that determnation if Ms. Bruen were to submt additional
informati on on Form 12510 within 30 days. On Novenber 28, 2007,
Ms. Bruen submtted that information on Form 12510 and appeal ed
the prelimnary determnation by filing a Form 12509, Statenent

of Di sagreenent.
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After both M. Bruen and Ms. Bruen gave additional
information to the IRS by tel ephone, an IRS financial technician
made a second prelimnary determ nation on January 11, 2008, to
deny Ms. Bruen's request for relief under section 6015(f).7 1In
her Amended Wor kpaper, dated January 11, 2008, the technician
eval uated Ms. Bruen’ s request for innocent spouse relief under
Rev. Proc. 2003-61, 2003-2 C.B. 296. In that workpaper the
techni ci an concl uded that Ms. Bruen net the threshold
requi renents to submt a request for innocent spouse relief under
Rev. Proc. 2003-61, section 4.01, 2003-2 C.B. at 297. However,
t he technician concluded that Ms. Bruen failed to qualify for
relief under Rev. Proc. 2003-61, section 4.02, 2003-2 C B. at
298, because she had know edge or reason to know that her joint
Federal incone tax liabilities for 2002 and 2003 woul d not be
paid. The technician also concluded that Ms. Bruen failed to
qualify for relief under Rev. Proc. 2003-61, section 4.03, 2003-2
C.B. at 298, because (i) there was “No nmarital abuse”,
(11) neither spouse had “poor nental or physical health”,
(ii1) both spouses were “equally liable for the 2003 liability”
under the famly court’s March 2005 judgnent, and (iv) M. Bruen

“had know edge or reason to know’ the 2002 and 2003 tax

‘Since this was the first time that the technician
substantively evaluated Ms. Bruen's request for relief, she
i ssued Ms. Bruen a prelimnary determ nation before issuing a
final determ nation
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liabilities would not be paid. On March 19, 2008, the IRS issued
a Final Determnation to deny Ms. Bruen's request. In response,
Ms. Bruen tinely filed a petition wth the Court. Respondent
concedes that Ms. Bruen is currently unenpl oyed and is struggling
financially, in part, because one of M. Bruen s daughters has
cancer.

OPI NI ON

St andard and Scope of Revi ew

The Tax Court has held that, for determ ning whether a
taxpayer is entitled to equitable relief under section 6015(f),
we conduct a trial de novo, in which we may consi der evi dence
introduced at trial which was not included in the admnistrative

record, Porter v. Comm ssioner, 130 T.C 115, 117 (2008), and we

do not review for abuse of discretion but instead enploy a de

novo standard of review Porter v. Conm ssioner, 132 T.C

(2009). Respondent contends, to the contrary, that when the
Court reviews a denial of relief under section 6015(f), it nust
apply an abuse-of-discretion standard of review and nust limt
the scope of its reviewto the admnistrative record. W have
held otherwise in the two Porter opinions cited above, and we do
not repeat in this opinion the reasons for those hol di ngs.

An appeal in this case would lie to the U S. Court of
Appeals for the First Grcuit. That court held in Mirphy v.
Conm ssi oner, 469 F.3d 27, 31 (1st Cr. 2006), affg. 125 T.C. 301
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(2005), that a “record rule” applies to limt the Tax Court’s
scope of review to the admnistrative record in a collection due
process (CDP) proceedi ng under sections 6320 and 6330.% Assum ng
arguendo the Court of Appeals’ application of a “record rule” in
the CDP context, the CDP provisions of sections 6320 and 6330 are
different fromthe innocent spouse provisions of section 6015,
and those differences include the foll ow ng:

The CDP petitioner’s agency-level renedies are described at
sone length in section 6330(a), (b), and (c), and section
6330(d) (2) provides that the CDP petitioner nust first “exhaust[]
all adm nistrative renedi es” before comng to court; but
section 6015 nmakes no explicit provision of agency-level renedies
for innocent spouse relief and says nothi ng about exhausting
them The agency’s CDP action is repeatedly characterized in
section 6330 as a “hearing”, but there is no agency hearing
explicitly provided for the innocent spouse in section 6015.°

The taxpayer’s CDP subm ssion to the Tax Court under

8This Court held to the contrary in Robinette v.
Commi ssioner, 123 T.C. 85 (2004), revd. 439 F.3d 455, 460 (8th
Cir. 2006), and in CDP cases we generally do not follow the
record rule. However, in cases appeal able to Courts of Appeals
that follow the record rule, we do follow those precedents
pursuant to our “CGolsen rule”. See Golsen v. Conm ssioner, 54
T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th Cr. 1971).

°See Porter v. Conm ssioner, 130 T.C 115, 135 (2008)
(Thornton, J., concurring); Friday v. Conm ssioner, 124 T.C 220,
222 (2005) (“There is in section 6015 no analog to section 6330
granting the Court jurisdiction after a hearing at the
Commi ssioner’s Appeals Ofice”).
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section 6330(d) is called an “appeal” and is not referred to as a
“petition” anywhere in the statute, while section 6015(e)

provi des that the innocent spouse files a “petition” that is
nowhere called an “appeal”. The Tax Court “determ ne[s]”

i nnocent spouse relief, sec. 6015(e)(1)(A), but sinply has
“Jurisdiction” over the agency’'s CDP determ nation,

sec. 6330(d)(1).?%

All these differences in statutory vocabul ary suggest that
even if a CDP case under sections 6320 and 6330 is held to be
governed by a “record rule”, as the Court of Appeals for the
First Grcuit holds, the sanme rule is not warranted for an
i nnocent spouse case under section 6015(f). W therefore follow
our Porter decisions and apply a de novo standard of review and
scope of review in deciding this case under section 6015(f).

I[1. Joint and Several Liability and Section 6015(f) Relief

Section 6013(d)(3) provides that if a joint return is filed,
the tax is conputed on the taxpayers’ aggregate incone, and
ltability for the resulting tax is joint and several. See also
sec. 1.6013-4(b), Inconme Tax Regs. (26 C.F.R). That is, each
spouse is responsible for the entire joint tax liability.

However, section 6015(f) provides as foll ows:

See Porter v. Commi ssioner, supra at 120; id. at 134-135
(Thornton, J., concurring).
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SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.

Thus, a taxpayer nmay be relieved fromjoint and several liability
under section 6015(f) if, taking into account all the facts and
circunstances, it is inequitable to hold the taxpayer |iable.
Except as otherw se provided in section 6015, the taxpayer bears

t he burden of proof. See Rule 142(a); At v. Conmm ssioner, 119

T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Cir. 2004).

In accord with the statutory provision that section 6015(f)
relief is to be granted “[u] nder procedures prescribed by the
Secretary,” the Conm ssioner has issued Revenue Procedures to
guide I RS enpl oyees in determ ni ng whether a requesting spouse is
entitled to relief fromjoint and several liability. See Rev.
Proc. 2003-61, supra, nodifying and supersedi ng Rev. Proc.

2000- 15, 2000-1 C. B. 447. Revenue Procedure 2003-61, supra,
lists the factors that I RS enpl oyees shoul d consider, and the
Court consults those sane factors when reviewing the IRS s deni al

of relief. See Washi ngton v. Conmi ssioner, 120 T.C. 137, 147-152

(2003) .
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A. Threshold Eliqgibility: Rev. Proc. 2003-61, Sec. 4.01

Revenue Procedure 2003-61 sets out, in section 4.01, seven
threshold conditions that all requesting spouses must neet in
order for the IRS to grant relief pursuant to section 6015(f).
Respondent concedes that Ms. Bruen fulfills those conditions.

B. Crcunstances Odinarily Allowing Relief: Rev. Proc.
2003-61, Sec. 4.02

1. Thr ee Conditi ons

For a requesting spouse who satisfies the threshold
condi tions of Revenue Procedure 2003-61, section 4.01,
section 4.02 sets out the circunstances in which the IRS w ||
ordinarily grant relief under section 6015(f) for an under paynent
of a properly reported liability. To qualify for relief under
section 4.02, the requesting spouse nust satisfy three

conditions. She nust (i) be no longer married to, be legally

1See Rev. Proc. 2003-61, sec. 4.01(1)-(7), 2003-2 C B. 296,
297 (all requesting spouses nmust neet seven threshold conditions:
(1) The requesting spouse filed a joint return for the taxable
year for which he or she seeks relief; (ii) relief is not
avail able to the requesting spouse under section 6015(b) or (c);
(1i1) the requesting spouse applies for relief no later than 2
years after the date of the Service's first collection activity
after July 22, 1998, with respect to the requesting spouse;
(1v) no assets were transferred between the spouses as part of a
fraudul ent schenme by the spouses; (v) the nonrequesting spouse
did not transfer disqualified assets to the requesting spouse;
(vi) the requesting spouse did not file or fail to file the
return with fraudulent intent; and (vii) absent enunerated
exceptions, the income tax liability fromwhich the requesting
spouse seeks relief is attributable to an item of the i ndividual
wi th whom the requesting spouse filed the joint return). As to
requirenent (iii) above, we have held that the two-year rule is
invalid. See Lantz v. Comm ssioner, 132 T.C. __ (2009).
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separated from or have not been a nenber of the sane househol d
as the nonrequesting spouse at any tinme during the 12-nonth
period ending on the date of the request for relief; (ii) have
had no know edge or reason to know when the return was signed
that the nonrequesting spouse would not pay the tax liability;
and (iii) suffer economc hardship if relief is not granted.
Respondent concedes that Ms. Bruen satisfies the first and third
of these requirenents. However, respondent contends that Ms.
Bruen fails to satisfy the second requirenent because she knew or
had reason to know that M. Bruen would not pay their joint
Federal inconme tax liabilities for 2002 and 2003.

To satisfy the second requirenent, the requesting spouse
nmust establish that: (i) Wen the requesting spouse signed the
return, the requesting spouse had no knowl edge or reason to know
that the tax reported on the return would not be paid; and
(ii) it was reasonable for the requesting spouse to believe that

t he nonrequesting spouse woul d pay the tax shown due. Morello v.

Conmi ssioner, T.C. Meno. 2004-181; Ogonoski v. Conm ssioner, T.C.

Meno. 2004-52; Collier v. Conm ssioner, T.C. Menp. 2002-144.

2. Ms. Bruen’'s Know edge or Reason To Know

Respondent contends that Ms. Bruen is not entitled to
i nnocent spouse relief with respect to any portion of her joint
Federal incone tax liabilities for 2002 and 2003, because the

famly court had ordered her to pay half of the 2003 tax
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l[itability and she therefore knew or had reason to know that M.

Bruen woul d not pay that half. However, section 6015(f) allows

relief “for any unpaid tax or any deficiency (or any portion of
either)” (enphasis added), and Revenue Procedure 2003-61, section
4.02, inplenents this allowance of partial relief. Therefore, to
address respondent’s contention we consi der bel ow the distinct
portions of the liability: First, we agree that Ms. Bruen is not
entitled to innocent spouse relief as to the portion of the tax
liabilities that the famly court had ordered her to pay.

Second, we find that she is entitled to relief for the portion
that the famly court ordered M. Bruen to pay. Third, we find
that, although the famly court nmade no explicit order as to the
2002 tax liability as it had for 2003, the spouses do share that
2002 tax liability equally, and Ms. Bruen is therefore entitled
to be relieved fromhalf of that liability.

a. M. Bruen's Portion

The famly court explicitly ordered M. Bruen to bear a
portion of the tax liability, and it ordered Ms. Bruen to pay him
funds fromwhich he could easily have done so. M. Bruen paid
M. Bruen a net anount of $374,416.25 in the course of dividing
their assets--over six tinmes the $61,496 sum of the 2002 and 2003
tax litabilities, and over a dozen tines M. Bruen's half of that
sum There is no dispute that M. Bruen had the neans to pay his

hal f of the 2002 and 2003 tax liabilities, and it was reasonabl e
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for Ms. Bruen to believe that he would pay his half of those tax
l[iabilities. However |ow an opinion she held of M. Bruen's
rectitude and sense of responsibility, she was not required to
assune that he would defy a court order when he had stated no
intention to do so and he had the neans to conply with it--nmeans
that she herself placed into his hands.

Ms. Bruen has proved that she did not know or have reason to
know that M. Bruen's portion would not be paid. W therefore
hold that Ms. Bruen is entitled to relief under Revenue Procedure
2003-61, section 4.02, with respect to M. Bruen's portion of the
tax liabilities.

b. Ms. Bruen’'s Portion

However, it is just as clear that, after the entry of that
famly court order, Ms. Bruen had no reason to suppose that
M. Bruen would pay the portion that the court had instead
ordered her to pay. Wen Ms. Bruen signed the joint Forns 1040
and 1040X for 2002 and 2003 on April 12, 2006, she did so--though
“under protest”--in order to conply with the famly court’s March
2005 judgnent that explicitly made her liable for half of the
2003 tax liability. M. Bruen does not allege, nor does the
record show, that she m sunderstood the judgnent at the tinme she
signed the joint Forns 1040 and 1040X. Ms. Bruen has a high
school education, worked as an accounting clerk and trust

bookkeeper for various law firms for the first 11 years of her
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marriage, was a savvy investor who made tens of thousands of
dollars in the stock market, and ran a small business from her
home. Moreover, Ms. Bruen was the principal tax return preparer
for her famly and was responsible for preparing and filing their
tax returns and paying their taxes for alnost 30 years. W find
that Ms. Bruen is intelligent and resourceful, and that she is
reasonably sophisticated in tax and financial matters. She knew
that signing the joint return nade her |iable--and, indeed, that
is why she resisted signing it. 1In the mddle of contentious
di vorce proceedings, it was not reasonable for Ms. Bruen to
suppose that M. Bruen would gratuitously pay a liability that

the court had assigned to her. See Murello v. Conmm ssioner,

supra. She knew or had reason to know that M. Bruen woul d not
do so, and she is not entitled to relief under Revenue Procedure
2003-61, section 4.02, as to the portion that the famly court
ordered her to pay.

C. The 2002 Tax Liability

The foregoing analysis applies easily to the 2003 liability.
When the famly court ordered the Bruens to prepare and file
anmended Federal and State tax returns for 2002 and 2003 using the
status of married filing jointly, it also ordered that each of
the Bruens would be “equally liable for th[e] 2003 tax liability,

interest, and penalties”. (Enphasis added.) 1In so saying, the
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famly court was silent as to the paynent of the 2002 tax
l[Ttability, so we address that liability separately.

Respondent’s contention is that the famly court failed to
address the paynent of the 2002 tax liability because it
m st akenly assuned that liability had al ready been paid. W
agree. The famly court’s March 2005 judgnment purported to
resolve “all other issues outstanding” wth respect to the
Bruens’ divorce. |If the famly court had been aware of any
pendi ng questions as to the 2002 tax liability, it would have
addressed themin its March 2005 judgnment. The famly court
ordered the Bruens to file joint returns for both years,
obviously intending to require Ms. Bruen and M. Bruen to bear
that liability jointly. The proportions that the famly court
woul d have intended the respective spouses to pay for 2002 is
clear fromwhat it did order:

For the unpaid liability that the famly court did
explicitly address (the 2003 tax liability), it ordered each
spouse to pay half. The court so ordered for a reason that
applied to 2002 just as well as it applied to 2003--i.e., “for
the reason that the parties are now divorced and nmuch of the
i ncome they have received and |lived on has not been subject to
w thhol ding taxes.” That is, in the tax years at issue, both

spouses had “lived on” and benefited from M. Bruen's incone,
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whi ch had been used, in part, to pay their ol der daughter’s
coll ege tuition and expenses as well as their household bills.

There is no evidence that Ms. Bruen expected the famly
court or M. Bruen to treat the 2002 tax liability differently
fromthe 2003 tax liability. The famly court divided the
Bruens’ assets roughly in half (i.e., a 52.5-47.5 percentage
split) and divided the naned liabilities roughly in half. There
is no indication that the court intended to assign 100 percent of
the 2002 tax liability to be paid by M. Bruen, after requiring a
joint return. Instead, the general tenor of the judgnent called
for a 50-50 split. Therefore, we find that Ms. Bruen believed--
and that it was reasonable for her to believe--that M. Bruen
woul d pay half of the 2002 tax liability. However, it would not
have been reasonable for her to believe--and we find that she did
not believe--that he would pay any nore than half of that
liability.

We therefore find for 2002 as we did for 2003: Ms. Bruen
reasonably anticipated that M. Bruen would pay half--but only
hal f--of the liability. She did not know or have reason to know
when she signed their joint Fornms 1040 and 1040X that M. Bruen
woul d refuse altogether to pay any of the 2002 tax liability; but
she did know (or she had reason to know) that M. Bruen would not

pay her half. She is therefore entitled to relief, under Revenue
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Procedure 2003-61, section 4.02, for half of the 2002 and 2003
tax liabilities, but only half.

C. Alternative Facts-and-C rcunstances Test: Rev. Proc.
2003-61, Sec. 4.03

Where the requesting spouse satisfies the threshold
condi tions of Revenue Procedure 2003-61, section 4.01, but fails
to qualify for relief under section 4.02, she may nevert hel ess
obtain relief under the facts and circunstances test of
section 4.03. W have found that Ms. Bruen qualified under
section 4.02 for relief fromonly half of the liability for each
year in issue. W therefore |Iook to the facts-and-circunstances
test of section 4.03 to determ ne whether Ms. Bruen is entitled
torelief fromthe remainder--i.e., the other half of the 2002
and 2003 tax liabilities. The IRS considers a “nonexclusive |ist
of factors” to determ ne whether “taking into account all the
facts and circunstances, it is inequitable to hold the requesting
spouse liable”: (i) whether the requesting spouse is separated
or divorced fromthe nonrequesting spouse; (ii) whether the
requesti ng spouse would suffer econom c hardship if not granted
relief; (iii) whether the requesting spouse knew or had reason to
know that the other spouse would not pay the liability; (iv)
whet her the nonrequesting spouse has a | egal obligation to pay
the outstanding tax liability pursuant to a divorce decree or
agreenent; (v) whether the requesting spouse received a

significant benefit fromthe itemgiving rise to the deficiency;
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and (vi) whether the requesting spouse has nade a good faith
effort to conply with the tax laws for the taxable years
follow ng the taxable year to which the request for such relief
relates. [1d. sec. 4.03(2)(a), 2003-2 C.B. at 298-299.

O her factors that may be considered are (i) whether the
nonr equesti ng spouse abused the requesting spouse and
(11) whether the requesting spouse was in poor nental or physical
health at the tinme he or she signed the tax return or at the tine
he or she requested relief. |1d. sec. 4.03(2)(b), 2003-2 C. B. at
299.

We consider all relevant facts and circunstances in
determ ni ng whether the taxpayer is entitled to i nnocent spouse

relief. Porter v. Comm ssioner, 132 T.C. at __ (slip op. at 12-

13); Lantz v. Comm ssioner, 132 T.C. __ (2009). No single factor

is determnative, and all factors are to be consi dered and

wei ghted appropriately. Haigh v. Conm ssioner, T.C Meno.

2009- 140.
1. Factors

a. Marital Status

Ms. Bruen was divorced from M. Bruen when she filed her
request for innocent spouse relief. This factor weighs in favor

of relief. See McKni ght v. Conmi ssioner, T.C. Mnp. 2006-155.
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b. Econom ¢ Har dship

CGenerally, econom c hardship exists if collection of the tax
liability will cause the taxpayer to be unable to pay reasonabl e

basic living expenses. Butner v. Conm ssioner, T.C Meno.

2007-136. Respondent concedes that Ms. Bruen is unenpl oyed and
struggling financially, and this factor weighs in favor of
relief.

C. Knowl edge or Reason To Know

As is discussed supra in part I1.B. 2, Ms. Bruen has failed
to establish that she did not know or have reason to know, when
she signed the Forns 1040 and 1040X, that M. Bruen woul d not pay
nore than half of the tax liabilities. Rather, she knew he woul d
not. This factor weighs heavily against granting relief as to
nore than half of the tax liabilities. See Beatty v.

Conmi ssioner, T.C. Menp. 2007-167.

d. Nonr equesti ng Spouse’'s Legal Obligation

The famly court’s March 2005 judgnent ordered Ms. Bruen--
not M. Bruen--to pay her half of the tax liabilities. The
judgnent is explicit as to 2003, and Ms. Bruen has presented no
evi dence that she, M. Bruen, or the famly court expected the
2002 tax liability to be treated any differently.

It was the particular role and jurisdiction of the famly
court to consider the Bruens’ assets and liabilities, to assess

the respective responsibilities and cul pabilities of the
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di vorci ng spouses, and to allocate assets and liabilities in
accordance wth their needs and the equities of their situation.
We are not bound (by coll ateral estoppel or otherwi se) to the
determ nations of the State famly court, and that court does not
have the power to adjust the parties’ Federal tax liabilities.
However, in determ ning what is “equitable” under section 6015(f)
for relief of a joint tax liability, it is sensible in this
i nstance that we assign considerable weight to the judgnent of
the court that had plenary responsibility for allocating their
debts and held--in all the instances that were presented to it--
that Ms. Bruen should pay half the liability.

This factor weighs heavily against granting Ms. Bruen relief
as to nore than half of the tax liabilities.

e. Si gni fi cant Benefit

While Ms. Bruen did share in the benefit of M. Bruen's
i ncone in 2002 and 2003, there is nothing in the record that
i ndi cates Ms. Bruen received any significant or extraordinary
benefit fromher and M. Bruen's unpaid tax liabilities.
Therefore, this factor weighs noderately in favor of relief. See

Magee v. Comm ssioner, T.C Meno. 2005-263.

f. Conpli ance Wth Federal Tax Laws

Respondent has not all eged, nor does the record show, that

Ms. Bruen has failed to conply with the Federal income tax |aws
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in succeeding years. This factor weighs in favor of relief. See

Fox v. Comm ssioner, T.C. Mno. 2006-22.

g.  Abuse

As di scussed above, Ms. Bruen alleged on her Forns 8857 and
12510 that she had been a victimof donestic abuse. However, we
find that she did not substantiate those allegations. M. Bruen
relied solely on her own testinony and did not corroborate it
wi th any other evidence. Mreover, in spite of these
all egations, the famly court allowed Ms. Bruen and M. Bruen to
live together with their children for 9 nonths after their
di vorce. Therefore, this factor is neutral. See Magee V.

Conmi Ssi oner, supra.

h. Mental or Physical Health

Ms. Bruen has not alleged, nor does the record show, that
her nmental or physical health was poor at the relevant tines.
Therefore, this factor is neutral. See id.

2. Wi ghi ng the Factors

As to Ms. Bruen’s request for equitable relief beyond what
the Court allows in part 11.B, four factors weigh in favor of
relief, two factors weigh against relief, and two factors are
neutral. However, we find that the two factors that weigh
agai nst relief both weigh very heavily and are decisive: M. and
Ms. Bruen were each under explicit court order to pay half the

joint Federal incone tax liability for 2003, and Ms. Bruen nust
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have known that M. Bruen would not pay nore than half for either
2002 or 2003. The famly court’s general determ nation that each
spouse ought to pay half of the famly s liabilities is inportant
in our conclusion that Ms. Bruen should be excused fromhalf the
l[tability in both years; but that sane determ nation yields the
concl usion that she should not be excused from any nore than
half. On the basis of all of the relevant facts and
ci rcunstances, we conclude that it is not inequitable to hold
Ms. Bruen liable for half of the tax liabilities.

We therefore hold that Ms. Bruen is entitled to innocent
spouse relief under section 6015(f) wth respect to half--but
only half--of the joint Federal incone tax liabilities for 2002
and 2003.

To reflect the foregoing,

An appropriate decision

will be entered.




